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The Endangered Species Act: A Primer
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he Endangered ;BpkfD%$38 7AcSt a(tE.S A3 831153146 U. S. C. |

frequenteliywes significahtt cfimprsehsnen ale Pptriod mt

for species idedtbpfi¢ctldrestenddeget heeytnnstio

power of thas pgbtged aoar tbhoiusn,dssawoent | a s
assertiitens axkf i mpThemefioht ownng discussion providece
background Daatheevaof otnkhe HSAsdtlhtautr ec oanntdr iybeutt es pt.
ongoing debate over its 1implementation.

Overview

Wha't Is the ESA?

The ESA is a comprehensive attempt to provide
consider habntat pmotad¢egral part of that effo
Fish and Wil dIfiofre tSeerrvaisctsehsivipeElt¥dSajntsd a 1 s o by t he Nat
Marine Fisheries Service UNMES) tiindiEWipdwarle s mar i
of plants awédraebmalkse @hdadet hlnivsetretidenbarsantgpidtr kecearn b

““hreddeaedding to assessments of the risk of thce
powerful legal tobbksreacevevyi bdbtheteoparcdes and
Among these legal prodl bidi ont’hd .l Ae rkmiltltiendg, ca
or haofmiagdangered speci@agenmaided tsimeqaiasemeati ¢

l e
t

—

NMF&8s appdhsawaakl ¢ hat their actions are not 11kel.y
of listed species or result 1in HWietsa tf'TuackteS @en or a d
andriticabeHmwi Aoefgu st 2,D4a6 23 b6Hpec oifes of ani mals
plant sn hlaids tbed as eit her 5981 a tshpecsoecde sorr itnh rtehaet e n e
United States,anddthesorcecoumkpdoniesSOLrtkoutdt$ies.
specik@relcdvered By recovery plans.

ESA was pdasswad pmekb@®d2d by simpler acts to c

e
6 9. I't has been amended on numerous occasions
82, 198 hecamdit h®@3 zat itome REXSpAi f enld omg Owen ddbre r 1
t hCapgdgress has appropriated HSAdpr dmi teiatciho msu ca
nalties remain in effect regardless of appropr

Why Is the ESA Controversial?

A stated purpopeowtfdehae mMB8Anss whereby the ecosys
endangered species and threatWhedespkei ESAdphband
important role ianl spob ectaenmée i ags 8 pe o gdectbeavthboastet | e gr o u
primary focus is the allowatooasrefoucarese dhedsmn

1 For detailed information on tHéish and Wildlife ServiceRWS) program for endangered species, see the FWS
website ahttp://www.fws.govéndangered/

2 TheNational Marine Fisheries ServigGdMFS), a part of the National Oceanic and Atmospheric Administration
(NOAA), is also sometimes referred toN®AAFisheries

8 For updated information, s€&eWS Envifonmental Conservation Online SystéBCOS)- Listed Species
S u mma r Bttp:/fecoa.fivs.goecpOrfeportshox-scorereport U.S responsibilitiesoward foreign species are more
limited than f or Intdroatioaad ApplicationsfthecESA ¥ . b8t e w

4 bid.
5 Endangered Species Act (ESRL. 93205 87 Stat. 884. 16 U.S.C885311544) §2,16 U.S.C81531(b).
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role is especially Iikely because other 1laws oft
Congress 1incl udMadj oirn Pt¥loevciEsSi Adom(sss e eébaenl obwe) . e cTohneornei c
interest ss iodne smuolft ispolmee v ani s hingc asmarciieess siisgmaelsi.n
scarce resource (safe air supply), declining spe
altered ecosystems. Examples of such resource co
(hydropower devel opment and construction jobs ve
well as the endamkoerrtehdwessnta itli mbamt eb)r;veggi @ prjod s
communities versus commercial and sport fishing,
as sal mon anthes pwotrtleddwiodgel sedpcabla tcel {ofivactre,i t héd& ngte s
carbon dioxide e misisoinoon meelvteilnsg, gslhaocritealmisn, e terraodsi t
fouanmdlvatar in the polar bear.

Tensions over the ESA have increased as species

greater demands of a growing ecopeothiacbhsintd tlsuman p
Both Congreexsesc untadvceh hbkave sought to lessen these
things, tailoring application ofs tchrei tEiScAs foan tpeamr
that mneither the ESfAonbHar admowmgbtrmtdoveombBiddatisn
species conservatdefiendahr § elcyp hbeatwdanAct eltsahte yi ts ecen a s
inherent bias toward devel opment in other govern
Debaoanet he ESA snpgl idtesmolgarragpehliyc alliones . Whil e mos't

support species conservation to some degree, tha
populations and less so in rural areas, and 1s s
centnrda lmoaunt ain states. Sport hunters and angler:
Americans, as a group oft enfidsehp)e,n daernet forne qnuaetnutrlayl

ESA 1iassafetsemporsturtvhieval of 11 st eds tsrpoencgi epsr.o tGrcotuiposn
for 1istedasptehratte sj aubtssu awillyl be 1 ost 1 f conservat

those seeking strong protections often c¢claim tha
noteworthy that,ceowhi¢testhe fJdebatendfbeal ogy, peo
ethical support for their positions®Inand many re
addition, some industries (e.g., logging and 1an
probhlewhile others (e. g., some commercial fishin/
generally supporting their interests.

Aut hority, Authorization, and Appropri

There is a difference between the ¢thartrutzetyoauth
of appropriations within a statute. The ESA cont
and provision authorizing adplpordpri heéipnevi Seohio

aut homagp pr op+rtlatowals EF ¥1h%%2g.h Congress has continu
approfppummgESdrt he following quesl)yianse’stahe 38ommeti
various prohibitions 2pndhanutboeithe sHotsdland 8¢
concerning apprnmncper ioaft ian gc ui rnr et nBfe wahbiasteowouh d iba ;t ha
effect of a failure to appropriate funds for the
Coast Guard, and Secretaries of Agriculture and
tdh ESA?

6 For example, see the membership list of the Endangered Species Coalition (avaitipl&vatvw.endangered.org/
aboutusimembergroups), which lists a number of religious groups supporting strong species protection.
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Are ESA Prohibitions and Aut horities Still
Because taltel omppfloaprezations expired in FY1992,

1S mnot aut horized. However, t hat does nwot me a n
t hat

(Secti-®nsl @, ®&nd §1333 1-bIRBB9C.and 1540), or

I

it

within the act are no 1 on §leSr3 8)n.f oTrhcoesaeb Iset a(tSuetcotriyo

continue tofdbemgvmweopappmted.

Thexpirationaof hoarpzovwvgdapproptr iandomle statutor
created by that law. The Ut 8e tepeefmai Canet oliaco
appropriate funds, without fHuourtstbdy wor by mdeiafryi
implication, the substantive 1 aw, does not in an
by stfatute

Moreover, Secti§dd40Ta@gd o wisl @nly. S.iG.i zen t o c¢commen

own Db'®olma lvfimiaaddus stpreci fied provisions of the act

regardless of agency funding. Consequently, pers
still face citizen suits, even 1 f FHWS or NMFS we
enforcement druees ptoon sliabciKhietfipebss mdbi lity of citizen
potential to dissuade many parties from carrying

What Howse and Senate Rul?®s for Appropriatio

Both the Hohsadoanmgd nfMdatmegt aal rules that distingui
authorizationsamd dp ragpvhicdep efpoaart o6 s consideration o
containing these types of provisions. This disti
Congredsse sa not a fsf esctta tau tnoerays ufroer c ei twhem wehamberd i
can choose toimbblkesvduonirnwgaihhe couChkauod 2 hefleg
House Rule XXI prohibits cons i dnetraaitni ounn aouft hnoeraiszuer
appropriations. Further, clause 5 of House Rule
reports containing unauthorized appropriations.
in legislation not rppoopedabyonhe( Rommi XXEg oha
amendments theret@or( RohdeXXhcechapoatsd) (Rule XXI
rules are enforced vilhe phaoawmstes RUl oy d€Eammint tt he, fH
reportiad smeée that sets procedural parameters f o
measure. This can include the waiver of rules pr
specified floor amendmef®Specnal webleascaheamsaswu
order against provisions in a conference report

7 SeeForest Guardians. Babbitt, 174 F.3d 1178 (T0Cir. 1999) (duty to designate critical habitat for silvery minnow
existed despite inadequate fundin@gnter for Biological Diversity. Norton, 304 F. Supp. 2d 1174 (D. Ariz. 2003)
(inadequate financial resources did not excuse FWS from obligatiotaw fmurt order to redesignate critical
habitat))Cons er vat i on Cv Babbitti24 F. Supp. 2dHQ74(D.iHawaii 1998) (holding that insufficient
resources ere annadequate reason for failing to designate critical habitat of 245 listets)lan

8 United Statey. Vulte, 233 U.S. 509 (1914).
9 For more information on House and Senate rules for consideration of appropriations in the absence of authorizations,
seeCRS Report R4209&uthorization of Appropriations: Procedural and Legal Issubg James V. Saturno and

Brian T. Yeh Also seeCRS Report R42388he Congressional Appropriations Process: An Introdugttmordinated
by James V. Satoo.

10 For exampleH.Res. 578111" Cong.), providing for consideration BfR. 2996(which becamé.L. 11188, Dept.

of the Interior, Environment, and Related Agencies Appropr

consideration of the bill are waivedexcept hose arising under clause 9 or 10

Congressional Research Service RL31654 - VERSION 28 - UPDATED 3
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waivers to ccur , the House must adopt a special
conferenlce report.

Senea rules also distinguish betweennauthorizedio
appropriations in both committee and floor amend
XV, paragraphs 2 and 4). Tkneceprepobtsiofdhdeesu
enforced via points of order during consideratio
unanimous consent.

WhaWoul dt BBef f ect s of Not Appropriating Funds

The practical effwotkbkdobeamisxt@diadfpioomfivtwedi mgpport
critics o¥fSe®md sadiansghwhaime h mi ght be affected duri
arlei st e dT hbeeslcediweasi @ described in the remainder of

e Notiemagency cons ulgtyatftaicotniso ntso (aep.pgr.ooveon constr
hi ghways or dams, siting of pipelines on fed:¢
dri] 1 §Caogn s u I)t,a tnioorn i s s waaln ctea koef sitmctiedmemtt s t o s
agencies from citizen suits;

e No species Lpotendtncarlelgyswsi sittesd when Services f
me ¢ thlei sting dead(lide s timgSection 4

e No critical habitat designated,0treenvtiisadd,y or 1
incirelgasws uits when Ser vi(csédGa iftaiid dJ) oHanteiett a td e a d

e No issuance of 1 nao ofdeednetraall st¥Bekteinopness mf ¢ s f or
Nonfedera) Actions

e No or reduced inspecviiomlnast iodns nafo msi megec icas gloi s
undefonhhention on Internatio@hTHNeade in End:

“I'nternationafl tAPgPlESAti ons
e No fulfillment of other obligations wunder CI°-

e No monitoring offsCeamdiSdhatCe) especies

e No federaloffnfroakiebmetnitons on taking listed

e S p
modi fication of ocriticalthha®dEiStAhl ; pohoulghecit
s ePr ohi pPictniad)ntsi e s

c

¢ No acquihaibtitanr dfor 1 imamrdy sfperciaedmi(hiesctaairsien g
pur chases Woul;dé‘ﬁ:ea:mtdbfkc’@;ﬂﬁiasiiltaibdre

e No state grants for conse@v@e@madn of [ isted or
Ac qui’s) tainodn

1 For further information on the use of special rules for the waiver of House rul&dRScReport 98133, Special
Rules and Waivers of House Ruleg Megan S. Lynch

12 Barring occasions when some or all of the federal government has closed for a period of weeks upon the lapse of
appropriations billsa complete lapse in funding for E$®s never occurred

31t is possible that other agencies inspectiaggo (e.g., Drug Enforcement Administration, Animal and Plant Health
Inspection Service, Immigration and Customs Enforcement) might still find and report violations discovered in the
course of their normal responsibilities.

14 However, FWS land acquisitias often under the authority of various statutes. Where acquisitions occur under the
authority of other statutes, the absence of ESA funding might not impede the acquisition.
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BSAn Ef fective?

to this question depends very much on
the recovery of species to the point
y. If this is théedetrazuddardpnl §duetdiShsemiaglls te
en del i st elduldyu e2'8 e n2c0glpée v bny & iinscd® fhd ne e
eir 8hasvs¢ ilmegen decliiesnttei di icdauteri edtadl owsfs tthave pecies;
en del iismpadveue tad @e so iimmp rteheee dlnatwi, f i c’lumder st an
e ocfahsee s pecies nowsbvmebe eorcidgiexdlihegtlisted to p
mai ni nm@i dhkatw et lbaete n alive at the time of 1istin
ether extraordinarily rare cies are simply
o bird spbribked whedpwokwr e &Es ki mo curl
dangered, though confir med ings are so ra
tually be extinct; proving ative (1.e., t
ffRamud tspecies are, .by definition, hard to fin

o «»

]
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o v & wn
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S50 A0
[e=p
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tt
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o p gD o Do e 6o

nb s oasuosnee s ¢ i e rhtaidfeinco nsstturdaiteesd t hat most specie
y are very depletado@uda.ngd . 0filolmsevde bihe pogptudsati on
anzeceddi ng )®aon ootnhee rs truedays ue ee 9§ mif gkt be t he 1
cies that have stabilized or increased their
isted. I f this is the standarrde, ] atthaev gfbfSYA coul d
b4 of listadcopdinghaveonmpsoudg or stabiliz
ul at iOmne Iceowellds .al s o ask whatestpierdtesi fmitghaer d av
speanei es (e.g., r1red wolves and Catlhiefornia <co
otection, and this too might be considered a
still rare. The authors are unaware of compr

S MMmMT B AaA® 0o S Do gt gD

= LMo g 0T B o<

(D'-b}}"da'—‘(b o0 o

5P L. 1046. For a history of ESA funding in the 10€ongress, see Archived Issue Brief IB950B8gdangered
Species: Continuing Controverdyy M. Lynne Corn.

See FWS,-DeEGGOS ed hiplecos.fwsgoetpOreportstelistingreport for informationthat is
updated frequentlyThe recovered species include the bald eagle in the lower 48 stateamandbspecies of peregrine
falcons, as well as certain populations of gray wolves that were delisted pursuant to congressional aCiRfB. See
Report RL34238Gray Wolves Under the Endangered Specie8A): Distinct Population Segments and
Experimental Populationdy M. Lynne Corn

7 bid.

BDavid S. Wilcove, Margaret McMillan, and Keith C. Winston,
Analysis of the U.S. Endangered Species List: 1869 Canservation Biologyvol. 7, no. 1 (March 1993), pp. 87
93.

19The International Union for the Conservation of Nature (IUCN) estimated in 2015 that of the 77,340 species

worldwide that are on its Red List, the loss and degradation of habitat are thémaais tor 85%. See IUCN,
“Conservation Successes OverdhW&€WNoRed bysMoblpd8peciedubec?D3
http://www.iucn.orgéontentéonservatiorsuccessesvershadoweanore speciesdeclines%E2%80%93ucn-redlist-

update Also see p. 2 iIiFWS, Report to Congress on the Recovery of Threatened and Endangered Species, Fiscal

Years 20082006 All biennid recovery reports are availablehdtps://www.fws.govEndangeredsalibrary/

index.html
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spce es were therspadiedES As,a lbmanpl ag, meFd ©orida panther
Californaandcphdots, of )mieglyt nhaveo wdaahigeresd furthe

exceptional raridiyd tmotexdxinctti on, if ESA

The Scientific Background on

Scientific 1infor naltairosn oafn dE SaAn aalcytsiiosn sa raen dpienf or c
the scientific bWiakgrnawrend hef |tehad?ld FAxctaiunscetsi oonf e
to b

norholw do current extinction rates compare

Leading Caumesioh Ext

)
c

Un ttihdei-20t enf urge focus of the extincection debate
exploitation, generally through hunting, trappin
were passenger pigeons-knowgéma)] swoBu'¢"'s duanadgothe

(e}
a

ass prairie, fr
r al reef s, undi
a

+ o0 o
&0 = o =

North AmerigQapwnptecdateomakes in Guam and
rred owls i1inesbthes PakelieaedNorn htthhee Pgortaodmaacl
mogenizati®nfbérahenwofaddna has *IFeidn,atlol ya

B:‘UH'IH.>
® 0 v D BB

I s Ext Noctmabdbhin

If extinction is mnormal, some argue that th
this mnatural process. But is it mnormal? Geo
that have ever livedwmnbsceEanthoarancowtestid
However, many scientists are concerned that

extinction ?YBautte sc ad weurl attiimeg. current rates of

r €
0g
by
t h

ntury, a shift occurred.g The swa sfto rmawjha rciht ya ca fu e
om twas warlalbably an eambwrfageaeceriad ltyhalsodacl
bitat ltohsast.e hHmachedntcaeed t o a small fracti-on of
esh and salt wat€frowetnganidser ©
st urleodb asla ncdlyii nbactaae ddalHsagnighen d o o t h
bit,atacltoisnsg in concert with ot®her factors

t h
1
e

inf

ot herrankignhg factor 1in the decniisoen ooff mmaonnyn astpievcei
vasive mapteicie ss. peNwines camsbhe edi s(eea sge ,vecvtimams ma
wacihiy,t rid fungus attackingorm mpshitlboiradnesd gbne entul cehs
Ha wa
Ri ve
de mi s
ny species are threatesnpeddibeyd mmd tfi pd end aclh wircu

i
1c¢
¢
e
e Xt |

comparisons iwi tpha stthie igse oelxotgr e me | y dniufmfbiecrwsl to.f Cur
species range from 3. 53thimllbnonhobé¢dfigmcbmmon] yw

20 For example, climate change and the associated loss of sea ice was a major contitiatingthe decision to list

polar bears as threatened. And climate change was considered a factor that intensifies the effects of other threats to
sagegrouse habitat. (Se8RS Report R4459FageGrouseConservation: Background and Issubg M. Lynne

Corn, Katie Hoover, and Carol Hardy Vincgnt

2lFor exampl e, s evanaging Ineasive Spkciea to Gléanthe Way for Endangered Fish Recdvery
FWS, Endangered Species Bulleti@pring 2016), alttps://www.fws.govendangeredewsepisodediu-spring2016/
storylindex.html

22 Qver the billions of years of life on Earth, extincti@es have varied, with five periods of exceptionally high rates.
The most famous periods are the mass extinctions at the end of the Age of Dinosaurs (Cretaceous Period), about 65
million years ago, and the even more massiveoffieat the end of the Peram Period, about 250 million years ago,

when about 52% of the groups of marine species became extinct. Between each optekévents, extinctions
generallycontinued at more moderate, background levels.
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The follo

I f scientists are unsure of ahtoew many s p
they are going extinct, and whether cur
n rates. Consequently, scientists use Vv
. The resulting extiancttyl poinc amhaa tyeesst i(nia7t, ¢0)0
m astonishingly large, in part because
s in groups to which many people pay 1li
ates, frshY, speditbeebdi matedmba Earth.
Current Extinction Rates Compart
vefseamethetsnglesuiggeston hndat eunrrent r
d rates. Normal 7 atsd overvaerrey tlhOo ungihltl itoon b e
er year. (That 1is, if there are 20 mill
cies extinctions per year.) Common est.i
t i me s s—sruocuhg hbl ayc kcgornopuanrda brlaet e¢ o t he five |
n in the geologic past. Critics most fr
ties, rather than citing specific factu
se calculations contains uncertainties
ogists counter by mnoting that similar n
groups by a varacsmpuef sesahtss({s.asin
rom the testing of a hypothesis 1in a va
nci gbtea rsepvei cvieeds. cBaunt , faced with high rat

tuarmm etqual number of speci,eswoulvden i1 f th
e a rlewtoiver yc oonft ismmad sy odfveon ¢ Wagst paceedbet
Hew lcomgliwdohbasembwve/ry take? Examini
cord after major extinction episodes,
equal numbers of (different) speci
ion events. Thvuesr,y irfa tteh ea rceu rcroemmpta re

0
r
t
t t1

] he r et ucrhni sttoo rsipce cedrteas kweomushtbde It sankioelf | t & =

Provisions

wing are the major proviWi®nsCoedet he ES

Endangered and ThPefAtreadd Species

An endang
or a sign
likely te
significa
would not
butter fli
scatt

subspecie

ered sPagi speici edefwhned das$ in danger o°f
ificanhA tphredtoanod sheagrapgicsds cde fwhned 4a
ndaeagme eadnspecies within the foreseeabl
nt pPTFhed oS A fdoetss motn gree Jsyu cohn aa sntuamedraircc
reflect theébiwaldegw.ar(ikary ooxffa miplneQ Ostp epca
es , all confined to one mountaintop, W o

ededews ead f .mo uThhtea ipnrtootpesct i on of the ESA ext

s of animals (nght ffastvobrntradbr atneds ,ma fimumra tl

23ESA §3(6), (20), 16 U.S.C. §1532(6), (20).
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can be given for distinct population segments wi
who?#More limited protection is aXRTahielrneblies for pla
protection affAofdedongdarirsmhe (ESg., Eubacteria,
neither animal nor plant

“TakKe

The featkmmnmder t he“tbS A ameaasnss, har m, pursue, hunt , S
capture, or collect, octohd¥eEeMaramps md mt emgd glhearnm
further defined b§ 7r.a83g wl althiear atas5S beC.nF.ch.ntrovert
which the prohibition on taking may include habi
decision held d¢dhgni flheantmcHwld taecttiothd d iyf ikcatliso mo r
wil dvlaisfea reasonabl e i“ma fimnp rtefifea tliaown. of t he term

Fi s h Winldd Ba rf wva n da tNi oMaarliFh ¢ h e Seirevsi ¢ e

The Secretary of the Tatmosbdbrl mahaeades Maaoidaedmhno
species (imariurde nypanmimaalnsa dr omous fish are the 71 es
Secretary of Commer fTheatawngsshgosughhd MBS or ro
of the Intesi®ec(®Utdalrayw faemre ntcee t he Secretary of
otherwise stated) and provides for the relations
powérs .

Listings

Species may be listed on the, im® tcioambmownel yof t he a
petition from an individual, group, or state age
species based only on the best available scient.i
series of proceduwraplarsttiecpisp atto oenn saumrde tphueb Iciol 1 e ¢t i
infor HAt itohhis point, the Secretary may not cons.i
have on the arseaocwhuerrse, tahlet hsopuegchi ee conomic consi d
criticdbthaminhation. This sectithe ESA(Whetpr(A))
economic considerations are expressly forbidden,
fundamentally a scientific question:oris the cont
endangered?

2435 e Pistinct Population Segments” bel o w.

25 ESA §9(a)(2).16 U.S.C §1538(a)(2).

26 ESA §3(19),16 U.S.C §153719).

27 Babbitt v. Sweet Home Chaptef Communities for a Great Oregon, 515U.S6 8 7 (1995) ( “Sweet Home?”
28 Fish areanadromousf they spend most of their lives in salt water and then swim up a river to spawn. Young

anadromous fish hatch and then swim downstream to grow to adulthoocetre

29ESA 84,16 U.S.C81533.

30 Formally, this determination is made by the Secretary of the Interior, but for species under the jurisdiction of NMFS,

the determination to list,dei st , or change the status daforable species cannot
determination ... by the Secretary of Commerce.” (16 U.S.C

31 Seel6 U.S.C81533(b)a n Basés for Listings” bel o w.
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for Listings

pecies may be designated as either endangered
line and threats tSectBisomfonhemdiédddgemadispeéci &
a s pec“c maendg etrh aotf iesxt inction througho@tAa all or
eat eniesd d&epfeicn ee® iakse lay stpoe cbieecso me endangered wit
ure throughout all o’tBeac asuisgen itfthsex pEnSahk gdaerfti incen o
cies, a—fsairbswperctieddasors nonl popHtlhetrie ni ss esgammen t
xibility as to how to provide different 1evel

—to e oOv o
o o — =

pht

or a signifadkanthpodrdi ODhe ofati tsntramgr et
m t

o fl 3tth eo nliemtit@imnipeep t @B O f hed that only a s
ext abtdt idam triamlegy gdwmdsda nger ed. Under t
is&ktion only in a significant port
ly tewvergxcepuintontshat comnssidered th

on violated the lf’gﬂnA,QleWSalnuiding one
issued their joi#W#Undatiewrfpericgacti aptoirodrf onh o f
triaensgsel ginsiiffi cant

i
0

@
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r
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the species is not currently endangered or threatened throughout its rangep butrthe i o n > s
contribution to the viabilly of the species is so important that, without the members in that
portion, the species would be in danger of extinction, or likely to become so in the
foreseeable future, throughout all of its range.

—
=
a

nterpretatianogfeleascdsepst atse ss htehatr etahd n which
s, mot the historical range where the speci

r mi
S €
y s
1c
t s

e ion of whether a species should be

al scieinegs farwnd ftalet ®a®RBhrete dEaStAedd ¢ ®@n ta

es that 1i“selialgy den etrlmd nlad s iosnmsofarte
¢ o'funle e ¢ iscorlldevch apt aa dadveadi li anb Iteh.e 19 8 2

thet EtSAe t detcd mmi d ot i on of endanger

ap oo

8~ @

t e
on
s 1
1 f
en
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€
a
n
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>
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32 ESA §3(16),16 U.S.C§1532(16).

33 See for example Defenders of Wildlife v. Norton, 258 F.3d 1138"@i r . 2001); Nat’1 Wildlife Fe
F. Supp. 2d 553 (D. Vt. 20p5Defenders of Wildlife v. Norton, 354 F. Supp. 2d 1156 (D. Or. 2005); Defenders of

Wildlife v. Norton 239 F. Supp. 2d 9 (D.D.C. 2002). The only two exceptions have been Ctr. for Biological Diversity

v. U.S. Fish and Wildlife Service, No. @5V-00305RPM (D. Colo. March 7, 2007); Ctr. for Biological Diversity v.

Norton, 411 F. Supp. 2d 1271 (D.N.M. 2005).

¥FWS and NOAA, “Final Policy on Interpretation of the Phra:
Species Act’s Dedd nSpgdwinss o farf En‘dBEhrge a Fedarat Regis$ep7ebeédi es > ”; Fin
37,612, July 1, 2014.

%16USC8533(a)(1) states that the Secretary by regulation sbh
species or a threatened species bexatiany of the following factorgA) the present or threatened destruction,

modification, or curtailment of its habitat or range; (B) overutilization for commercial, recreational, scientific, or

educational purposes; (C) disease or predation; (D) thedpecy of exting regulatory mechanism&) other natural

or manmade factors affecting its continued existence.?”

36 | full, 16 U.S.C.81533(b)(1)(A) states:

The Secretary shall make determinations required by subsection (a)(1) of this section gbkely on
basis of the best scientific and commercial data available to him after conducting a review of the
status of the species and after taking into account those efforts, if any, being made by any State or
foreign nation, or any political subdivision ofSate or foreign nation, to protect such species,
whether by predator control, protection of habitat and food supply, or other conservation practices,
within any area under its jurisdiction, or on the high seas.

e
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intended to be made without ré&Obsenverstohave pot
compared the decision of whether toa list a speci
pot e nftaitaalll:ydi keadeagnosis should be a strictly s
be considered laterdinecedboridiaguboswngotheecaddt he
“sol”™l wy,ommi ttee report stated:

The principal purpose of themendments to Section 4 is to ensure that decisions pertaining to

the listing and delisting of species are based solely upon biological criteria and to prevent non

biological considerationffom affecting such decisions [T]he legislation requires th#te

Secretary base his determinations regarding the 11
basis of the best scientific and commercial data available to him. The addition of the word

“solely” is intended t o r ¢delstingofdpeciesranytfdcter pr ocess of
not related to the biological status of the species. The Committee strongly believes that

economic considerations have no relevance to determinations regarding the siaduteaf.

The only alternatives involved indHisting of species are whether the species should be listed

as endangered or threatened or not listed at all. Applying economic criteria to the analysis of

these alternatives and to any phase of the species listing process is applying economics to the

determinations made under Section 4 of the Act and is specifically rejected by the inclusion of

the word “solel®” in this legislation.

summary, the tERSeA quadvktsit kt ecaft s hac¢cies 1is endan
reateneddesemsal s cwkinmdc¢h faconomic Exenamx®, most n o
is deter mnontahtiinogn iins tmhaed eESA prevents choosing
wer costs to society, industry, or landowners,
osner vation goals.

Petition Process

As mnoted above, species l,adthowgghapetoftiomsiniot «
status of a species (uplist or downlist) or to d
the same dthdamaddblidme sESA ‘t oequthee smaxhamum”extent pr
FWS and NMFS must make an initial determination
any interested person (often, 1iHhheoda@tice, an en
dertmi nation assesses whether the petition presen
information indicating that the petitioned actio
mont hs to condafttthe s¢ anaisd afeignitdhpete kaadetsi on 1 s not
warran2t)bd; adest wamranted and a listing (pPdr)oposal wi
actilsonwarranted but precluded®Abwa thri gthtead phbuitor ity
precTfuidedli ng must bé¢éyreevaluated annual

STP.L. 97304, 96 Stat. 1411.
38 H.Rept. 97567,pp. 19-20. The conferencéH.Rept. 97835, p.19) reportalsoconfirms that it was the intent of both
chambers that economic facteveuld not play a role in the listingf species for protection:

The principal purpose of these amendments is to ensure that decisions in every phase of the process
pertaining to the listing or delisting of species are based solely upon biological criteria and to prevent non
biological consiérations from affecting such decisions(p. 19.)

The Committee of Conferenceadopted the House language which requires the Secretary to base determinations
regarding the listing or delisting dcommgscialdatavailabledool el y” on
him. (p. 20.)

¥ e e b E€andidatsSpeties” ESA §4(b)(3), 16 U.S.C. §1533(b)(3).
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La ws thiatbse en brought against the agencies for fail
in the face of incr®Saesvier@lnwhibdthse sef lmevtsiuti it 3n sw.e 1
setting deadlines for loifs tsipnegs ideeft.eA ungiunsatt i200nls6 ,0 nF
had received more than 160 ESA petitions, of whi
petitions have requested®changes to listing or o

Prdsting Activities

The question magpoamissdbididttiesthod the federal gov
is proposed for Ilisting but has not yet been 1is
may be a significant time between thki phroposal f
time fedeasadl d gleancf ac ® dnawmiatghe mkencti saicansons of vari
Under current [Faomwamhagbacygpmonepriate Secretary
that 1s likely to jeopardieses phepevsad nmnachble eki st
destroy or adversely modify critica®Tthabitat pro
implementing regulations stastsd sthathet fedeonfle ngn
applicfinmny)dagtiahd resolving potential conflict:
prodess

The conference process that applies to species p
consultation process that applies ltes sl ifsotremh ls pe c
and to permit FWS or NMFS to advise an agency on
The agency may choose to follow the more complet
listing stage to av8id duplication of effort 1at
The ESAtes that the conference stage does mnot re
irretrievable commit me ntthwodfulrde sfoowreccel so skey racgesmoenya |
prudent alte®f@mce va smeeacsivesesi.s | fshetde an agency
responsibilities and an agency might consider it
avoid harm to a precarious species and to avoid
agency actions creatinlgepexeoentesedghFoertazxampheese
mi ght choose to avoid holding timber sales 1n an
Secretary must monitor candidate sbpeamige sofamdypre
such species

Candi 8péedmrd Their Conservation

Acandi datigsasypescgecsi es being considered by the Se
endangered or threatened speci ¥As Bhaufgunot 2¢et th

VS e e b EitizermSpits

“5ee FWS, “Improving ESA I mpl e me nhitps:/fwivw.fws.govéndangeiedd g Wor kpl an |
improving_ESAlisting_workplan.html

2Se¢ee FWS,-End@@$ered Species Act Petitions Received by Fish
http://ecosvs.govecpteporttablepetitionsreceived.htmlwhich is updated daily.

43 ESA §7(a)(4)16 U.S.C§1536(a)(4).
4450 C.F.R§402.10.

45 |bid.

4616 U.S.C§1536(a)(4).

4750 C.F.R. §424.02(b).
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20]6theftawadidat® Whipecnespecies is a candidate |
agencies and other entities may pursue a strateg
avoid a listing proposal at someafdditdate date. Fe
conservamdmpt@CApgreeth FWS or NMFS to take specifi
sped®Nesnfederal landcwamdi damey cpnseuv adi on agreer
assur@aceSynder a CCAA, a landowner may agree to
will 1improve conservation of the species, with t
carried out, there will bsepawoaogegqadhrhenddehange 1 f
conservation agreement 1is subsequently listed as
Proposed Species

If a species 1s prhilehPAscetdhd oSedrnsttamyg mwmdte rpubl is
regul atkFeden al ;gRegi mtoarn ce nd sodbuntiagewhees ahe
thought to occur; invite those governments to su
practical, to foreign countries where the specie
the high seaprofietsifgnall eovameties; publish a su
and hold a public hearing in the area where the
spewieegpeg oposed for listing.

Federal agencies must comfneracwiitomst Ha kafdpr ¢ pr ij a t
continued existence of candidate specie$, but ag
In the interval between a pr aqpuessta Imoann d oa Itihset isnt g
a candpdadesidnany emergency podhed ng ofgnhti sprt
prompti®Somessteps in the mnormal listing process

Special Rules for Threatened Species

The Secretary may lpartoinounlsg attoe i asdgdasspaaxl i ereengdud s ¢ e d a
threat¥Pemed.ctions and recovery measures for a pari
carefully tail or ¢ads twa sp adrotniec,u |l faorr seixtaumaptlieo,n swi t h
nortlhegmreadndathe YAofedebadr regulation also clar

8SeeF WS, “BaOnSdi dat e S p ditpi/ecss.mR.gowapheporttabletandidatespecies.htmiwhich

is updated daily.

“For a library of policies concerning catndlDadaume rcto nlsiebrrvaartyi,
at https://www.fws.gowendangere@kalibrary/index.html#cc_policy

50 SeeCRS Report R4459%8age-Grouse Conservation: Background and IssumsM. Lynne Corn, Katie Hoover, and
Carol Hardy Vincentfor an example of the use edindidate conservation agreenseandcandidate conservation
agreemergwith assurancein the conservation of a species.

5116 U.S.C81536(a)(4).The limitation on commitments of resources originated in the debate theeram. (See
Appendix of this report.) As controversy over the damped in WashingtonDC, and in Tennessee, the Tessee
Valley Authority speedd workthat had already begum the danby accelerating constttion around the clock for
weeks leaving the project nearly complete before the EndangemdeSpCommittee had met. For a history of the
Tellico Dam controversy, see William Bruce Wheeler and Michael J. McDoRelll,and the Tellico Dam, 1938079
(Knoxville, TN: University of Tennessee Press, 1986), and Zygmunt PTaterSnail Darter and the Dam: How Perk
Barrel Politics Endangered a Little Fish and Killed a RiyBlew Haven, CT: Yale University Press, 2013).

5216 U.S.C.81533(b)(3)(C)(iii).
53ESA 84¢),16 U.S.C81533(d). S ch rules are often called “4 D rules.?”
54See 50 C.F.R. §§17.82, 17.40(0), (q).
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ec for which a special rule has not been pr
danger®d species.

Distinct Population Segments

Adi stinct potdDP&t)itahnedeheSfMme s t o a portion of a 1i
separated from the rest of tHRBysdefiastbypngenaty
vertebradesi gnmmaptPE@XIHY 6apolicy contains the crite
de si gnat itmeg pao pDWPISat i on mus t °BIki sdcirsectreentees sa nids sbiagsnei
separation from J8Thebegsobgps f ds€ adietnsi skeh emdusset g nbeen ta
important loss of genetic diversity.

Once the sepprophd aDRS tehxei sPBHt ection status i1is d
using the same criteria as for other listings. I
under Sectth o mkaSyA db)e OmrBiPtSteesni.gth hlidipso m mpx ¢ d ns i ve

Itii gation is that of the gray wolf, tw&ltnh each DP
one decisidnt,hat cloWS thadinot wused the DPS proces
and removed all protetifilen for that DPS at the s

NMFS de

v e & vtoH &l td omaa p tl (yb $5Usg)n iafsi caa nwta yu noi ft si nt
t h“d i st in

€

(o)

P

pofludmgiogme siegmEad t“ESUs3 gkeraf ltyhde nk
mul tipl f
groups a
the Pacifi

ten as manys asnd@Oateoe BO)cecpdpdladioads
l mohulpy p3d 282 EBUs A ofal mon and st ec
coast were listed EaSs8. either endanger

The ESU concept hsombebdbeoecpmebl ¢emat scnbod specific
baseche term was not wused or MNMBE§nihesebedousee Ni
ESU concept for both policy and scientific reaso
there aroftHHomt,amdls tshteo cf kusl 1 species level would
distinct population segments that bhaatveeh edriyf ffeirsehn t
may be assigned to an ESUpophdnecbypnacgpmanti hgsai
particularl® controversial

%550 C.F.R817.31.

56 For more discussion on distinct population segmentsCB&Report RL3423&ray Wolves Under the Endangered
Species Act (ESA): Distinct Population Segments and Experimental PopylbtidiisLynne Corn

5716 U.S.C§1532(16).

FWS, “Policy Regarding the Recognition MbnflangerecsSpaciasct Verteb
Ac t , PederallRegisted7224725, February 7, 1996.
®Discreteness can be “the consequence of physical, physiol.

60 For more on wolves and distinct population segments (DPSSLRS Report RL3423&ray Wolves Under the
Endangered Species Act (ESA): Distinct Population Segments and Experimental Popligtnkynne Corn

61 Humane Society of the United States v. Jew&E. Supp3d 69 (D.D.C. 20.4) (western Great Lakes DPS)

62N MF SRolicy on Applying the Definition of Species Under the Endangered Species Act to Pacific S&fhon
Federal Registeb8612 November20, 1991

63N MF SEndafigered and Threatened Marine Seander NMFSJurisdiction  http:#www.nmfs.noaa.gopt/
speciegsafish.ntm For more information, s€8RS Report 9&66, Pacific Salmon and Steelhead Trout: Managing
Under the Endangered Species, Ant Harold F. Upton

4D.S. Pennock and W. W. Dimmick, “Cr i tDefiniianfooDistncthe Evol ution
Population Segments under the U.S. Endangered Spec Qouseryation Biologyv. 11 (1997): 615619.

85 For more information, se€RS Report R4016Endangered Species Act Litigation Regarding Columbia Basin
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Experimental Populations

I'n J]O8Bmgress addeedx ptehrei meomtcaelp tptobpfu | EaStA ;arss a way o
reintrasdrecdiong ts hwstbout raskeng severe restric
private laanndd piun¥Ttwhce ca 1t ¢ ® r itao mwsatl i fey mieotr reintr od
experiment.alFipmweprtuyimartsdteo ha ve aut horized the releas
cond, the population must be whoolfl yt hsaetpar ate g
eéCengress required the separation so that the
stinguished.

—-rs

expment al’s pprpostlteactttivesdn i s det e r tmh a €DdPoSA iodrf e r ent 1 y
her species. I f nt hies e xnp e rmimmennetnatil t dpaiospguedrea ¢omfeode x t |
s e iCtuir a lenmet Xl pye,r 1 me nt aalr ep odpeusli agtniaot pesdO tahsehrevsisseen t i a 1
perimental popmatetdiem nonessential and 1is cons
gul at Soatd otmfde akrSeA made regarding these popul at
les for taking the species. Unless gdeormxperin
national Packnsunbt8S&econons requiyr e¢d kfeora an age
me mb etrheo fpo g BlGdn soml’bel Covnd) i calnoldtebi gatted for
noens sential experimental populations.

:D"‘%"*('D(DO;> o «“
(= I I =

Deli st iUipg iasntdi Dp,wnlisting

The proces s, suffloimrs tdicodwgnsl tiist g ng a species from t hce
Threatened Wildlife and Plants are the same as t
species fromttilmnegg liiss trse.cl dswnlfiysi ng a species fror
uplisting is the reverse. The Secretary of the 1
species. Altermnatively, after recegiwvitmg ua ,s tthset a
Secretary 1s totatwdewlhhedspeptmes a tao osnpdebcoinedse kE t s
must b®othedeg on the basis of the beé&%Batndscienti fic

“without reference tea poipditlsetacanemaadoreguhat
mandate that, at least once evemyriadtgo yeast e, d t h
determine whether it should be removed from the
changed from thréatened to endangered.

Critical Habitat

Critical habitat, as defined, includes amot only
of listing, but also areas outside that geograph
additional areas are essentWhaeln fao rs ptehcei ecso nisse rlviast

Salmon and Steelhegdly Stephen P. Mulligaand Harold F. Upton

66 p.L. 97304 86(6), 96 Stat. 1424=SA 8§10(j),16 U.S.C81539(j). Experimental population designations are
sometimes referred to &ection 10(jyules For more discussion on experimental populationsC&® Report
RL34238,Gray Wolves Under the Endangered Species Act (ESA): Distinct Population Segments and Experimental
Populations by M. Lynne Con.

67 Plants are eligible for reintroduction as experimental populations, but to date no plants have been designated as such.
68 ESA 84(b)(1)(A),16 U.S.C81533(b)(1)(A).

8950 C.F.R8§424.11(b).

T0ESA §4(c),16 U.S.C§1533(c) and 50 C.F.R424.21.

LESA §3(5)(A), 16 U.S.C. §1532(5)(A).
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tbhc oiftitdhhals halbiotrantat i
“prudkradause it would har he species (e.g., by
Secretary may choose mnot t designate critical h
designation forths [ ofigr mat ooaE wemtnwoiattifHdyettheer mi n a b
exception of desigmmnudontsi tihaadl whal ifAntoaf det o be
July 2,5,cr2i0tliocal habit a@/t5I8hsdeldeédp%dfe stlgasn alt ed9 d or
lsited domestic antAmy armeda ,plwhiett hsepre coire snot feder 2
designated as critical habitat, butopky§yvate 1 and
some feder alcleaincstei gpomnk of mn fg).v,alsvead.s oFddaer al agenc.i
“destruction or "aflversei madiliabatabn either t
activities that® they approve or fund.

Secretary must alsd&ldestgmp
m t
0

cie.
hr o

Designation of Critical Habitat

I f the Secretary de scirgentaatreys onaursittth iedcod lassoh & b iotf a ¢t h et h
scientific data available and after taking 1into
relevant impact, of specifying any particular ar
any aretnai dalomhebitat 1f he determines that the b
benefits of specifying such area as part of the
best scientific and commerciat sd€vnch awaalablerit
habitat will result in tkKe extinction of th spe
Therefore, alt houmgdttoe dboen ccmincs i fdaecrteadr si nartehe 1 i st i
endangered or thremu®medoneicdameddioma whfe rcdreistiige a l
hab.iS¢me¢ habitat areas may be excluded from desig
failure to designate habitat would result in the
Al t ugh avoiding adverse emoplriefsisc ad biloing aotfi acmr it nlc
federal agencies and actions, it is frequently n
on a pr i vdsteaultahnodroimtnye rt o manage 1 and. However, r
come primarilsyopfrrmimt ithe &E®B At aking (as defined) o
occast+whehl yome federahtelme xmnesdwa ptresamyt additio
strictures rtesulting . MaroemotvieerspEr§odvaitdeds csriignicfailc ahm
fewer restnofoetdiecornasl otna ktihneg of 1 iSted plants than
P. -1 3l#bn8e n d e d tahded FEaS Af®stpoet s f ytheg Stelkatet ary shall n
designate critical habitat on lands controlled b
subject to an Integrated Natural Resource Manage
U. S§6C7.0a) . The pr ovi seicornéstvaagreyt eubmj aat i oo, t he Srit
I NRMP prfaovieodteaf tthe 1 ands which might other wise h

2 ESA 84(a)(3) and (b)(2),6 U.S.C. §1533(a)(3) and (b)(2).
73 ESA §4(b)(6)(C).16 U.S.C§1533(b)(6)(C).

74 The information aFWS  “ E-CT@rBatened & Endangered Species Active Critical Habitat Report a t
http://ecos.fws.goecpteporttabletritical-habitat.htm|is updated daily

SESA §7(a)(2).16 U.S.C §1536(a)(2).

76 ESA 84(b)(2),16 U.S.C81533(b)(2).

7T CompareESA §89(a)(1) and (2)16 U.S.C81538(a)(1) and (2).
8 ESA §4(a)(3)(B).16 U.S.C§1533(a)(3)(B).
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habif®tmtaddition, the Secretary was directed to t
designdtciadg habiitt at. These prossertothdmwvedesi gadadtedd
critical habitat on some military lands interfer

Low Priority from FWS for Designation

Fomor e 2t0h aydd mis ptiisdtmsae s mmplo rCtoendgr e s vy elsda s icppomwse d
o W% atbyi Itio de s i gintaatte ucnrdietri ctahle hkafbpr ohbrBaghons p
According to FWS, critical habitat designation s
idlades areas not currently occupied by the speci
rridors between populations or as dmeasn in whi
nouncement on October 22, 1B8BitEWSaplahedl dws
itority in 1its 1 itstei megocmlcdigredt aaadmEBRAtwidt t hall

ma n d si tbwminddgeert constraints. Conservation groups

aim ands thepegttwdtwe quest increased funds for |1
e asgemauyre sts that Congress place a special cap

[l = e eI o N o I I @)

0

n

r

e

1

h

ab¥The¢se funding restrictions on designation of

ubsequent appropriations bills.
FWS has been sued frequently Jfamtdhetagénchbure to
consistently 1 oses8s iseuw,h csruiittisc.a lI nh atbhiet aatg eonfcfye r s
species beyond that already available under the
designation,t hpeombe mteidomwioth a small margin of add
ma ke c¢r iatti craelq uhiarbeinte nt s a poor wuse of scarce bud
public views critical habitat as the major regul
suppl ements tpor othhié¢b aFkSida g i o1t &°d s pecies .
The desi gncaatli ohm boi ft aet d driatyir it aflwliridsetne d s pecies 1 n t
context of federal actions. Federal 4gencies mus
destroy or acdrvietrisceally hnBobdcitTaye mwmm did it atti@ann ipnrgo vi s i o
this protection is not availabitethifeprFeWSpoasdy wit
di sagrextdr 4 hpitportoevcitdiecodn i n t hisulwd ghes a hnngat habii
would be harmed in tHiso Wwaey nwgi phesef arfegoppediyds i
t o

FdWeSs, i genraitteidc aolensha bpratvide additional protectic

“The military remains subj e cthosetorondulfationandtaking.e r provi sions, i
80 For exampleP.L. 11188 contained the following appropriations language:

not to exceed $22,103,000 shall be used for implementing subsections (a), (b), (c), and (e) of
section 4 of the Endangered Species Act, as amended, (éxcppicessing petitions, developing

and issuing proposed and final regulations, and taking any other steps to implement actions
described in subsection (c)(2)(A), (c)(2)(B)(i), or (c)(2)(B)(ii)), of which not to exceed $11,632,000
shall be used for any thgty regarding the designation of critical habitat, pursuant to subsection
(a)(3), excluding litigation support, for species listed pursuant to subsection (a)(1) prior to October
1, 2009

While the exact figures have changed, for more than two decad8BlEdfet Justifications have supported
continuation of this restriction in appropriations bills.

81ee, for example, Robert Wiygul an dEndifenmentaldorunWt 16ner, “Crit
no. 6 (May/June 1999): 121.

820n May 27,1999, FWSDirec or J a mi e C 1 andér Sectiors 7t Redeialeagencies adraady €onsult with
the Service on activities affecting listed species. In essence, these two processes [agency protection of listed species
and of designated criticahbitat] often are identical, making critical habitat designation a redundant expenditure of

2

conservation resources. Senate Commi-#437enS.108 Envir onment a
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because the jeopardy considerat®iThe swel ud i pmovide
was based hien FpWSr tr eogmu | ad @ogs tyr ddeg fomi g’dvhaacshd]l y modi f
required that theppifedendll yadti momimbhst he value of
the survival and r®Howewvyrofia Wasiedgmnpdctbhat t
improper ]l y usshiffrtoend rtehceo viieawcys wif vit halSeg/featialdes s peci e
federal courts of hmappede¢fagrerdn Woad decagtrary to
ignored the rec®BWhirsy wgaosa lgfeianfailmlhyd echbhaatme d g r 210 1 6 . Tt

Reginsotteirce s ai d:

After the Ninth Circuit decision, the Services each issued guidance to discontinue the use

of the 1986 definition .. ° @&fpctsorncfiticathalitsty, in evalua
as part of interagency consultation, the Services began directly applying the definition of

“conservationas set out 1in the Act.

The definition now in 50 C. F. R. f400c2u.s0 20 ng irveecso vgerre

Destruction or adverse modification means a direct or indirect alteration that appreciably
diminishes the value of critical habitat for the conservation of a listed species. Such
alterations may includdgut are not limited to, those that alter the physacabiological
features essential to the conservation of a species or that preclude or significantly delay
development of such features.

Recovery Plans

The appropriate Secretary must develop recovery
spes®Recovery plans to date tend to cover birds a
prohibits the Secretary from favoring particular
provide little detail on the wpdguisr dmandti m gf om 1fe
agencies® The estuhenmaet ory nature of theAsplans ha
oAugust 2,DA6r er eweorveery JUass £pecietd.

Land Acquisition

Land may be acquir endd atnog ecroends earnvde . t (M & caot fanme)d d pe c
Land and Water (CloWGhayv dtei amp pFwpd i at®C®WCFoisthis a

83 Sjerra Club v. U.S. Fish and Wildlife Ser245 F3d 434, 44342 (5" Cir.2001).
850 C.F.R. §402.02 (2015).

85 Gifford Pinchot Task Force v. U.S. Fish and Wildlife SeBv8 F.3d 1059 (8Cir. 2004);Sierra Club v. U.S. Fish
and Wildlife Serv.,245 F.3d 434441-42 (3" Cir.2001). SeealsN. M. Cattle Growers Ass’n v. U.S
Serv.,248 F.3d 12771283 & n. 2 (16 Cir. 2001).

86 ESA §4(f),16 U.S.C§1533().

87 See, for exampleConservation Cong. v. Finley74 F.3d 611, 82(9" Cir. 2014) Friends of Blackwater v. Salazar,

691 F.3d 428, 429 (D.C. Cir. 2012ndFund for Animals v. Rice85 F.3d 535, 547 (1Cir. 1996).

88 The nonbinding nature of these plans has been a focus for some time. For example, see Timothy H. Tear et al.,
“Recovery Plans and the Endangered onsecvationsBiolagwol.:9, Are Critic
no. 1 (February 1995), pp. 1885; for a more general discussion, see Tony A. Sulindangered Species Act

(Chicago: American Bar Association, 2001), pp-3%4

89 The information aF WS Envifonmental Conservation Online Systde€COS)-Li st ed Species Summary, ”
http://ecos.fws.goecpOrfeportshox-scorereport is updatecdaily.

90ESA 85,16 U.S.C81534.
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a federal fund derived primarily firgosmdreceipts f
primioil yamd taoqu for four agencies chlarged with

Cooperation with States

Un dtehEFeS Ahe tappropriate Secretary must cooperate W
species and must enter 1intoimcotolpeirmtdwdamgarednen
grams, if the program%l fmetehte rcee ritsa ian csopoepcei rfaiteid
states may receive federal funds to 1implemen

% e

= O O O

vide a minimum.235l matoOSBi EHS Aammemtd ments creat
the state grants, including land acquisition
the fund is determined according to a formula
pr opXFioart iF6Y2CQongress Sa3mbrldprina tfeod S ooperative
ates and territories.

©“ ®» O ~h'o o
“+0o =h o "B 5 =T

Consultation

If federal amtofinomdhesr olr pattiioms tolfatp qqrempiuti re feder
funding might adsvpasscddetaddfmicned hkypetldad dSaaretaartt
agencies must compl e(tBeA*Ah e iaosl soegsiscmel n ta sisse swssmeech tt o
whether formal ¢ onTshuilst aatsisoens sinse nnte ¢achsssoabréys.t t o be
scientciofmme racnida ] °Thaoaghi twhéml¢iaathom FWS or NM
federal agencies must“neons dricketlhyatt ot j eciorp aa odtiizen st h:

existoefncaeny endangered or threateneditecies, no:
This is r Seit7i @wddo ntsouAétsdiienmohudes any activity aut.
or carried out by a feder alCoangseunlctya t iionnc liusd iunsgu aple
at the request of theatedieh tahencygqbaeast may bnan F
Director’s oAs sNiMFtSant Ad mi iWhsetrrea tao rf efdoerr aFli sahcetriioens . i
statSi¢et/i amnsultati®n is not required

I f the appropriate Secretapuprflinzeés at kpecarwsaabiro
modify critical habidladggihnadhlonS¢e¢Br Oparyoishatetsetf
agency 1is provided with a written incidental tak
under which 1 hmay eplreacacde cacitn oorder to avoid jeop

91 The four agencies are FWS, Bureau of Land Management, and National Park Service, all in DOI, and the Forest
Service in the Department of Agriculture. For more on the fun€&® Report RL33531,and andWater
Conservation Fund: Overview, Funding History, and IssbgsCarol Hardy Vincent

92ESA 86,16 U.S.C81535.

9 ESA §6(i),16 U.S.C §1535(i).

% ESA §7(c),16 U.S.C§1536(c).

%50 C.F.R. §402.12(a).

% ESA §7(a)(2).16 U.S.C8§1536(a)(2).

97 ESA §7(a)16 U.S.C§1536(a).

9850 C.F.R.8402.14; and see the definition Director in §8402.02.

99 A 2007 Supreme Court decision held that the consultation process is required only for those federal actions that
involve agency discretioMational Assoation of Home Builders v. Defenders of Wildlife51 U.S. 6442007)

(holding that no Sectior consultation was required to transfer permitting/igioto a state undéhne Clean Water Act
(CWA) because once the CWA statutory factors were met, EPA hadite diut to execute the transfer).
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cAlhebintadat vel y, if the proposed action 1is
sely modifg Sadrtdtcady hmbstt astyggest any r1eas
natives that woilhd E8didobarmotoekhpeespbygies
be bast ds ometthiefi ¢c andbuvommbhrsiatgdabhyawas
xpressly requirends ,unwlheirc ht hree q umprl ee ntehnat ti ntg
rovbadet scientific and commercial data a
he'Soarwbhulimdfoirmation is ®amdbe hteh BiWgps iiss
a
t
|
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summary of the inf®Fmatgmoamatonmaviha ciht ¥ h
f‘noon sj erbeppairhdiyomm, and mnearly all of the
e and ,whivcdht hbw peat metnati ves go for ward.
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levant Secretary generally 1s to complete
n, unless the Secretary and the federal ag
and reatshe s'Alrey ngsi wletna tfnoofme dienrvaol 1 wpianrgt ya i s
ted within the time agreed to by the Secr
a n t'%Icno npcrearcnteidc.e, formal conffidbtneasvanmblert
ent altermatthemst ha cagemcy lf)opeslgeong t he a
i,s k incurring pe @ 3)bttiaeisn uvan dfeorr mtahle eEKSAnp toiro n
ies of the ESA as set out bel ow.
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Exemptions

I f the jteopared&kypetchhaed to result from a proposed :
agency proposing ¢ taoc tgioo ma hnecande twhi et lhe stshew act i on .
affected governor(s) or license atphdizant s ) o mg
for w8Ekxde mptions arcecaatvih@emhgb] ewanty feoprehcdireaswal s ) ,
(e. g., Del t-lae wemle | EndamMgain egd ESfICHcs ex Epmmi fied fe
of ficials and a repateftttdd | €¢ded qQPwad deasf fect ed
whether to allow the action to proceed despite f
required to pass an exemption. The six federal o
Agr i cunldt utrheee Mar my; the Chair of the Council of E
Administrators of the National Oceanic and At mos
Environmental Protection Agency.

The law includes extensive rulfer amdcldead] ¢ nemp t
a full admindisdraécomovestheriab§@rgt deal dsnfgowhehher t
exempt iEoSn@u sTthegrant an exemption 1f the Secretar
exemption is necey¥hnyatllditnenj onall sadarispecif

100 ESA §7(b)(4),16 U.S.C§1536(b)(4).
10150 C.F.R§402.14(d).

10250 C.F.R.§402.14(g)(8).

10350 C.F.R§402.14(h).

104ESA 87(b)(1),16 U.S.C81536(b)(1).FWS and NMFS begin the afay clock when they receive a complete
biological assessme(BA) with all the information needed for consultation; action agencies are often asked for more
information than the data submitted in the original BA. Action agemdiea object tdhe delays; the tweervices

respond that consuttan requires adequate data about the project.

105 ESA §7(b)(2),16 U.S.C§1536(b)(2).
106 ESA §7(g),16 U.S.C81536(g).
107 ESA §7(e)(p), 16 U.S.C§1536(e)(p).
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A g g ® D 0 e g 0 e
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e President may determine whether to exempt a
cilprtdsisddentliaarlddy dAsaspaemrataa edsisisxc utsismeosn wohfe nt hte
emption procespr huisdAppiemiFhkeo ked is

be eligible for an exefapdinynnotelixe dikpat d dorna 1 age
pl)musnt have carried out the Soatsiudrt a2 iofn tph o ck

good faith. htndgenSygcalen "Wm@g), have made a 71 e
fort to develmopdiafnidc aftaiiansy oronrseadssanable and p
oposed action that would not jeopardize the <co
reatened species or destroy orThaeadageney ymmopdif
Bovoendcucted requiredIhi addgtthh, extent nmdatsr mi:
t hin the tthiemea gpernocwiedmud,t ndd verom making any 1irr1
retrievable c¢coammiStumehn tc oanfmi tt bheetnut wo mbed t thohroescel o
rmul ation or implementation of reasonable and
opardizing the species affihesecaduwekrsfyiyngode duy
re put enisnurpel atcheatt ot he exempt aad phaeteeovnss dmea
sues would not be preempted by actions already
plication are contat®ed in the relevant regula
e
t

ESC shall grant an exempti oni deonrc et,h et hper of Se@ t
er mines that

(i) there are no reasonable and prudent alternatives to the agency action;

(ii) the benefits of such action clearly outweigh the benefits of alternative courses of action
consistent with conserving the species or its clitiehitat, and such action is in the public
interest;

(iii) the action is of regional or national significance; and

(iv) neither the federal agency concerned nor the exemption applicant made any
irreversible or irretrievable commitment of resources prodibby subsection (d) of this
section [commitments that jeopardize species or critical habitat].

addiet ESM, specifies particular 1nstarthees when
nting of dhesrkempbOiVoBRions eadnc edtbmaitigimdtraolmast, i o n
ufaintdy , presidenti aTpyedESAadecds dnesashavys.a gen
t allows the granting of an exemption in othe

o0

108 See als€CRS Report R4078Endangered Spees Act (ESA): The Exemption ProgeéssM. Lynne Corn and
Betsy A. Cody

109 ESA §7(g)(3),16 U.S.C81536(g)3).

11050 C.F.Rparts 458453

H11ESA 8§87(h)(1)(A),16 U.S.C81536(h)(1)(A).
12 ESA §7(7),16 U.S.C§1536().

L3 ESA §7(j), 16 U.S.C§1536().

114ESA 87(p),16 U.S.C81536(p).However, 50C.F.R.8§13.4 states that in emergency conditions, the FWS Director

“may approve variations from the requirements of this part
emergency exists and that theposed variations will not hinder effective administration of [the subchapter on
per mits], and will not be wunlawful.” It i1is not clear the e

action that otherwise would likely need an exemption.
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Why Is the Exemption Process Rarely Used?

As outl]l imkd edbomption professt hses, aapnpdd nepviennx waiftfhaoit

extensions, coulaletcaiksoi o2n8R O mdtwypadh dScbiyode fin

1t1 o0n

jeopardize theodontspeedesxisbdenc ¢pipnrdo par iraitgeo.r ou s

But even were the process simple, any potential

e The applicant must fund any required mitigat]

obligation lasts—gfeoretthical i fyef atheetde depdemwmwmdin
nature of the action.

e Because the exemption applies to the action :

NMFS must continue to attempt to recover the

of conservation and recovery n®A4 fall that m

governor, trying to balance the interests of

particularly difficult obstacle.

e [ f conservation of a listed species 1s only

under federal or stateht¢ afBoSrthe t hemnmi am mapg mpt i
nobte sufficiesattioongolfloorwmagred t hose other statu
obligations may still be required.
e Many paritspwt ¢ omayt dbpep eraerlpuncdtkminct h t he
extinfcta ompdMoreoveagsed thekimfrextinction pr
only modest advancement for the action, t he 1
application may not seem worth the effort
As a practical matter, the consultation process
modify their actions to avoid jeopardizing speci
habitats yet still pr eé&meoewdh wimph itclheiiro nasc toifo msn. ET
prompt agenctihees cEoSoAss e qne ndelsy astt amgeveirny tehaeir act i
avoid conflict, and specifically to avoid the ne

Permint sNdmwmf ederal Actions

15 For example, akEndangered Species Committéegision to allow a dam to be built in one area despite its effects on
a listed species might make a proposed road nearby less likely to be approved, due to the harm to the species already
caused from the dam

116 ESA §10(a)16 U.S.C81539(a) An incidental take occurs when listed species are harassed, harmed, pursued,
hunted, shot, wounded, killed, trapped, captured, or collected inaligeshiring activities done deliberately but for a
lawful purpose othethan the objective of taking these listed species.

117 FWS, Habitat Conservation Plan Handboakd96 (updated 2000), https://www.fws.gowhidwesténdangered/
permitshcphcphandbook.html
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Ot her Provisions

Ot her provisions specify certain exemptions for
Natives; prohibit interstate ((ea.2ag.opychotn tarnodl starlaed
in parts or products of an endangered species th
and specify rules for est®4 ProvhsngnexpdrimenESIA
international acltaw.i)ties are discussed be

ProhibiPeinandd aemsdd Enforcement

The ESA enumerates varioumgnprnalgiebietded pectie,s ;i pol
selling, or transporting any unlawfully taken en
promul gated by FWS or NMFS pertain®PAhsg not eadny end
above, in the abfsoerncae sopfe cai essp elciisatle dr valse t hr eat e n
threatened species are subject to essentially th
spedfAe¢st.empting to commit, soliciting another to
pohibited act is at’so a violation of the ESA.

The ’ESArohibitions apply broadly to any person s
St a?8ections 9 and 10 of the ESA provide excepti
includingakien cpiadsemmidtaslc u¥°Sedt abavél of the ESA als
no civil penaldmpesss swwchadn b oiwmp chsaedd t hey committ e
viol ation Dbfaasietdh obne lai egfo otdhat they were protectin
from bodily harm from any 3#ndangered or threaten:

Any person who violates any provision of the ESA
the ESA may be subject to civil penalties for ea
engaigne dbusiness asegi mpforftisrths owvi laddpdrt, or plants
fines. Knowing violststomtsutodr ynoprto wifs itchres EfSaAy al
violations. The ESA contains a ftfimber of provisi

Citizen Suits

Any person maynbif edgr altlod wesntjaoiieccni menbyudi ng governnr
entities, who the person alleges to be oirn violat
to compel the Secsectrety otnaripye dfmd iy mrsel damtgendt he ES A
provisions®Time Spertsioom generally must m@mrtovide wri
least 60 days pridFhe oFE DA ianlgsion ge xt phree sascltyi opnr.ovi de

118 ESA §10(b)(j), 16 U.S.C81539 (b)(j).

119ESA §9(a), 16 U.S.C. §1538(a).

1205 ¢ ¢ a Bpeciat Rulesfor Threatened Specié's
121ESA §9(g), 16 U.S.C. §1538(q).

122ESA §9(a), 16 U.S.C. §1538(a).

123ESA §889(b), 10, 16 U.S.C. §§1538(b), 1539.
124ESA §11(a)(3), 16 U.S.C. §1540(a)(3).

125ESA 811(d)(f), 16 U.S.C. §1540(djf).

126 ESA §11(g) 16 U.S.C. §1540(g).

127ESA §11(g)(2), 16 U.S.C. §1540(g)(2).
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award Iciotsitgsatainddheast 6 onanwy party whseuncehvearn t he ¢ o
award to b%¥® appropriate.

The citizeno®f ut liheapvke® Abieseinonas dr i i hg sf er ye amad thd¢
have been used to forcea agevmaide sc otns edevv mmtge tgree &t
questAtonl easts uogngtelsstt udytizen groups drive 1istin
greater 7risk than t hoaret ipcloepdogstreads thoyt £FadVWSp; 0 rtth et hsea n
citizen plriosptoisnaglss afroer more 1likely to c®ncern spe.
ESA citizentosuliitsst tseepeckhisnkgt e yge i n ldaméumtg tde ci si o
s i gninfuinthaefirt ]l a wsuits against FWS and NMFS.

Internationalo fApphlei cEaStAi o n s

In addition to providing hfeotEsSIAi hé¢ i nmphadche prohgect
foothe Convention on International Trade in Endan;
(CI ™aSn)d the Convention odl NAi¢d uPree Peovatcit o mni mntd

Hemi sphere (the WestePhoHemliosplirirtte Cofitvemes .onQI T
strucESAebypyfdividing its listed species into gro
extinction, buego#treastthherre e¢ hmanj otrwoc.atln contrast |
focuses exclusively on trade, and ddhes EfAt consi
makes violations of CITES violations of U.S. l aw
Unitecd¥Sta

Through the Western Hemisphere Convention, the U
various categories of mnature reserves, controll:i
signatories, and protecting wddni asfteg amaolrse hgaevnee r a
been subsumed under those of the ESA and other i
to wildlif@&@heofisttwvwingnare the major intermnatio

CITES Scientific and Management Authorities

The ESA de
(ESSA) spe

signaf clsnhté¢ahrsei dSteec rEt hamygered Species Sc
c
Statesernat
n
.t

i

i fAd thdeESSATEShe Secretary must de

ional trade of lunving willdeadtohgamit
The Secretary haj;s talmitdhhoauttlyortiot e nif o

in question.
hTrhoeu gShe chhF'W¥St ary is requir &dhet obebsatse e x

exercised

128 ESA §11(g)(4), 16 U.S.C. §1540(g)(4).
129 For example, see footnofefootnote27, footnote33, footnote41, footnote61, footnote8s, and footnot®9.

WBerry J. Brosi and Eric G. N. Biber, “ CSciericevel. 837l nvol ve ment
(August 17, 2012)pp. 802803.

BB1T1.A.S. 8249, as signed by the United States, March 3, 196CRS Report RL3275T he Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CJT¥$ervaze A. Sheikh and M. Lynne
Corn

13250 Stat. 1354; TS 981, as signed by the UnitateS, October 12, 1940.

138 CITES Appendix lincludes species threatened with extinction, and for which trade is permitted only in exceptional
circumstancesAppendixll includes species not necessarily threatened with extinction, but for which tradeemust b
controlled to avoid exploitation incompatible with their survivgdpendixIll species are those protected in at least

one country that has asked other CITES Parties for assistance in controlling the trade.

134 ESA 89(c),16 U.S.C.81534c).

135 ESA §8A(a),16 U.S.C. §1537a(a).
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136 ESA 8889, 16 U.S.C. 815371538.
3TESA 88A(a), 16 U.S.C. §1537a(a).
138 ESA 88,16 U.S.C81537.

139G ¢ ¢ a ProhibitiansPenalties ” ESA §9(a)(1)(A), 16 U.S.C. §1538(a)(1)(A
WUOESA §10, 16 U.S.C. §1539.

M1ESA 89(d)(f), 16 U.S.C81538d)-(f). Subject to extra fees, importers or exporters may apply to use ports other
than the 18 specifically designated by the Secretary (16 UB$537(f)). These extra fees may be considerable since
qualified FWS agents must be sent to oversee the shipBesignated ports are Anchorage, Atlanta, Baltimore,
Boston, Chicago, Dallas, Honolulu, Houston, Los Angeles, Louisville (KY), Memphis, Miami, New Orleans, New
York, Newark, Portland (OR), San FrancisandSeattle. There have been pressures over the y@apen other ports,
but budget constraints have generally limited such changes.
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Appendix. Ex e mpt i on Applications
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three instances, an Endangered Species Commit
r an exemption:

ayrocKsheDaPm.atte Riwpoves aimejon the migratiorl

anes, listed under the ESA as an endangered sop
e Grayrocks Dam and Reservoir in Wyoming, al on
sin, woiuzled tjheeo pdaorwvdn s t ream habitat -0f Wwhooping
ant an exemption for Grayrocks Dam and Reservo
ecified mitigation measures that included main
ahnaebi tat on the Platte River, as well as a per:
tivities. A previous enactment by Congress wou

t reached a deci®ion within a certain time.

| I i chheDa®re. Dhimc on the Little Tennesse®lRiver wa
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e snail darter (a fish) was 1listttduatsi emdafiger
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onomic implications 1into account ;0 tvhoet eE)S C bduetn i
L:69Obngderectad Hddoamp l,e treadlt wit hstanding any ot

.l aSmubsequently, additional snail darters were
ter was reclassified as threatened.

reau of Land Mana@GbeBwemdaudiombelka Sdl| Bdnagement,
I, sought an exemption for 44 Oregon timber s a
otted owl. In 29929 ghen€tE€S&nvexedp{don for 13
er sthansdaddses epsr wpaohit menhecdntinued, and the 1
bsequently withdrawn in the Clinton Administra
three other instances, there were application
ttston Comary PRe ftasmy maypCpolmiped for an exemption
Ea sk . p oFrotl,] oMvi ng jeopardy opinions based on pr «
d endangered right and humpback whales, the <co
tion émcothieonapppears to have been discontinue
nsolidated Grain and Bd8hge Company BoalhmgtAr é
cking area for LhaogeshatOMobanRi €Cety,ah area th
danger ed muas sjeelo.p aFrodlyl oowpiinngi o n , and a denial of
gineers, the company applied for an exemption,
wanee RivdrmheAwtomsruilttyi.ng engineer of the Suwanc
exemporoa project to dredge Alligator Pass 1in

142p L. 95632

143 For a history of the Tellico Dam controversy, see William Bruce WheatéMichael J. McDonald[ VA and the
Tellico Dam, 1936L979(Knoxville, TN: University of Tennessee Press, 1988y Zygmunt PlateThe Snail Darter
and the Dam: How PorBarrel Politics Endangered a Little Fish and Killed a Rigilew Haven, CT: Yale Urkersity
Press, 2013).
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for the endangered manateece. The project had been
Engineers. The engineer apparentlAutlleerkietdy,t he au
which in 1986 refused to ratify his actions and
attempted to continue the application, the withd
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